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RIGHT OF PRIVATE INDIVIDUAL TO 
ABATE A PUBLIC NUISANCE. 





It seems to us that the Supreme Court of 
Alabama was unnecessarily troubled in the 
recent case of Folmar Mercantile Co. v. 
Town of Luverne, 83 So. Rep. 107. The 
plaintiff, who owned a small lot on a sixty- 
foot street in the town of Luverne, sought 
to abate by injunction an admitted nuisance 
created by the defendant in erecting certain 
public buildings on the street. The lower 
court dismissed the complaint and although 
the Supreme Court affirmed the lower 
court’s judgment, it is impossible to tell on 
what ground it was affirmed. 

Three judges believed that plaintiff had 
a right to an injunction to abate the nuisance 
caused by the erection of public buildings 
on a public street, but voted to affirm the 
judgment because the trial court had found 
as a fact that the plaintiff had suffered no 
peculiar damages. Another judge voted to 
affirm because he did not believe plaintiff 
had any right to any relief whatever, in 
that he did not seek to prevent the erec- 
tion of the buildings. Three judges dissent 
on the ground that they are not bound by 
the trial judges findings of fact and because 
they believe that, while the plaintiff was not 
entitled to injunctive relief, he was entitled 
to damages for injuries which he had suf- 
fered and that the case should be reversed 
and remanded for the purpose of determin- 
ing the extent of plaintiff’s damages. 

We agree with the three judges who 
thought that plaintiff had a right to equit- 
able relief, but were precluded from going 
behind the Chancellor’s finding, because 
part of the evidence before the Chancellor 
was founded on view of the premises by the 
trial judge. It appeared that one of com- 
plainant’s grounds of special injury caused 
by the nuisance was the fact that the nui- 
sance diverted an unusual flow of water 
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upon his land. The trial judge “viewed” 
the premises and declared that complainant 
was not damaged by the diversion in the 
flow of rain water. It is true that it is a rule 
of equity procedure that, where it affirma- 
tively appears that there was “evidence be- 
fore the Chancellor not set forth in the rec- 
ord, the latter’s finding of fact will not be 
disturbed. ‘Those who held this view, how- 
ever, failed to observe that complainant had 
alleged other grounds of special injury, any 
one of which would have been sufficient, if 
true, to have established his right to sue. 

We cannot agree with those members of 
the Court who incline to the opinion that 
an injunction is a writ of right. It is rather 
a writ of grace and may be withheld for any 
reasons which appear to the Chancellor to 
make its issuance inequitable. Sparhawk 
v. Railway Co., 54 Pa. 401. This is espe- 
cially true where the bill for injunction par- 
takes of the nature of a bill for specific 
performance, and in such cases the rule is 
well settled that the Chancellor will weigh 
the conveniences and inconveniences and, 
if, to grant the relief to which the plaintift 
is legally entitled, would work an irrepar- 
able and unnecessarily great injury to the 
defendant, the Chancellor will not grant the 
injunction, but will seek other measures to 
compensate the plaintiff. 

In this case plaintiff at the time of the 
commencement of these improvements 
made no effective effort to prevent their 
erection. In such cases, where the improve- 
ments are valuable the court will not order 
the defendant to remove them, although 
they constitute a continuing nuisance to the 
plaintiff. (See for a full discussion of this 
point the case of Lewis v. Pingree National 
Bank, 47 Utah 35, 151 Pac. Rep. 558, L. R. 
A. 1916C, 1220-1270.) 

What should have been done in this case 
was to reverse the judgment, establish com- 
plainant’s technical right and restrict his 
recovery to an action for damages. And 
this could well have been done if the present 
proceedings without requiring a new suit 
to be brought. The proper course for the 
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Chancellor to pursue in such cases is clearly 
set forth in the following quotation from 
the opinion of the Court in the case of Grey 
v. Mayor of Patterson, 60 N. J. Eq. 385, 
45 Atl. Rep, 995, 48 L. R. A. 717, 83 Am. 
St. Rep. 642: 


“In the case before us the injury to the 
defendants would be so great that an in- 
junction should not be granted to these 
complainants whose injury is incidental and 
comparatively small. If these complain- 
ants amend their bill, or file a new bill ask- 
ing for an injunction, unless the city will 
censent to make such compensation for the 
diminution in the value of their lands as 
shall be ascertained to be just, such equit- 
able relief can be given to them. A court 
of equity will, to effectuate justice, settle 
unliquidated damages.” 








NOTES OF IMPORTANT DECISIONS. 


VALIDITY OF PENALTIES FOR VIOLA- 
TION OF RATE LAWS.—Counsel for one big 
railroad system must have been asleep on the 
job when they permitted their client to be 
mulcted for a hundred dollar fine for exacting 
an excess of sixty-six cents charge on a certain 
fare. St. Louis, Iron Mountain & So. Ry. Co. v. 
Williams, 40 Sup. Ct. Rep. 71. 


In this case the plaintiff in error charged a 
rate in excess of that allowed by the State of 
Arkansas. A statute of that state provided a 
penalty of not less than fifty dollars or more 
than three hundred dollars and reasonable at- 
torney’s fees in favor of one who was compelled 
to pay an excess fare against the railroad 
which charged more than the law permitted. 

The defense of the railroad company was that 
the penalty is “so severe as to deprive the car- 
rier of the right to resort to the courts to test 
the validity” of the rate prescribed, and, second, 
that the penalty is “arbitrary and unreason- 
able, and not proportionate to the actual dam- 
ages sustained.” 


The attorneys for the railroad had in mind, 
no doubt, the decisions of the Supreme Court 
holding that the imposition of severe penalties 
as a means of enforcing a rate, such 
as was prescribed in this instance, is in 
contravention of due process of law, where 
no adequate opportunity is afforded the 
earrier for safely testing, in an appro- 
priate judicial proceeding, the validity of the 





rate—that is, whether it is confiscatory or 
otherwise—before any liability for the penalties 
attaches. Ex parte Young, 209 U. S. 123, 147, 28 
Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 
932, 14 Ann. Cas. 764; Willcox v. Consolidated 
Gas Co., 212 U. S. 19, 58, 29 Sup. Ct. 192, 53 L. 
Ed. 382, 48 L. R. A. (N. S.) 1,134, 15 Ann. Cas. 
1,034; Missouri Pacific Ry. Co. v. Nebraska, 217 
U. S. 196, 207, 208, 30 Sup. Ct. 461, 54 L. Ed. 
727, 18 Ann. Cas, 989; Missouri Pacific Ry. Co. 
v. Tucker, 230 U. S. 340, 33 Sup. Ct. 961, 57 L. 
Ed. 1,507; Wadley Southern Ry. Co. v. Georgia, 
235 U. S. 651, 659, et seq., 35 Sup. Ct. 214, 59 
L. Ed. 405. 





NATIONAL BANK MAY DISCOUNT NOTES 
AT LARGER RATE OF INTEREST THAN 
STATE BANKS.—We are certain that the major- 
ity of the United States Supreme Court will 
object to the title to this annotation, but the 
fact remains that the decision in the recent 
case of Evans v. National Bank of Georgia, 40 
Sup. Ct. Rep. 58, has the effect of permitting a 
national bank to discount commercial paper at 
a rate of discount which would be usurious in 
the case of a state bank. 


In Georgia the legal rate of interest is 8 per 
cent. The Supreme Court of that state, after 
wobbling on the question, finally decided that 
discounting paper in the usual way by reserv- 
ing interest charges in advance even at the 
legal rate was usury. Loganville Banking Co. 
v. Forrester, 143 Ga. 302, 84 S. E. 961, L. R. A. 
1915D 1,195, overruling Mackenzie v. Flannery, 
90 Ga. 590. The Forrester case, as the U. S. 
Supreme Court shows, is contrary to the weight 
of authority which supports the rule that the 
taking of interest in advance upon the discount 
of a note by a banker is not usury. Webb on 
Usury, § 111. 

The question, however, does not turn on the 
correctness of the Georgia decision, but whether 
that decision affects the “rate of interest al- 
lowed by the state” of Georgia; for under § 30 
of the National Bank Act, a national bank may 
“reserve and charge” on any loan “interest at 
the rate allowed by the laws of the state where 
the bank is located and no more.” 


The majority of the court, in the Evans case, 
holds that a national bank does not charge 
more than the legal rate of interest in Georgia 
when it reserves in advance interest on short- 
time paper at the rate of 8 per cent. This deci- 
sion in effect ignores the construction of the 
Georgia statute by the Georgia court. It is 
ridiculous for the court to argue that reserving 
interest in advance on a loan at the rate of 8 
per cent is not in fact charging more thap 8 
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per cent. The fact is that in most states this 
result is wisely ignored in favor of business 
convenience, yet, if Georgia refuses to ignore the 
actual facts, and declares a reservation of in- 
terest in advance at the legal rate to be usury, 
then a national bank which reserves interest in 
advance at the legal rate is charging a greater 
rate of interest than that “allowed” by the laws 
of Georgia. 

Possibly the effect of the decision of the 
Supreme Court will be to force the courts of 
Georgia to get in line with the great majority 
of states and return to their former position in 
the Mackenzie case. This also will be its effect, 
no doubt, in other states, since no state would 
be willing so to construe the law of usury as to 
confer an advantage upon national banks over 
state banks. 








THE NEXT STEP IN THE NATIONAL 
CONTROL OF CORPORATIONS. 


Preliminary—The early period of cor- 
porate growth was marked by the conten- 
tion of the corporate interests that they were 
to be left absolutely free from interference 
by the government in the management of 
their affairs. It appears strange to us at 
this day that such a position should have 
been taken. ‘The corporation is a creature 
of the government. Without the act of the 
government, it has no right to exist. In 
the case of some corporations, particularly 
the railroad companies, the corporation ex- 
ercises the sovereign power of taking for 
its use the property of a citizen against his 
will—a power which is one of the great 
prerogatives of government. 

Railroad Control, Development of—lt 
will be instructive to’ review briefly the 
development of railroad control in this 
country, because it throws light upon the 
problem of dealing with the great industrial 
corporations—the problem which it is my 
purpose hereafter to consider. 

Although the railroad is, by its very na- 
ture, impressed with a public use, the first 
period of railway history was one of utter 
disregard for the rights of the public on 
the part of railway owners and managers. 





To use the language of a prominent railway 
man, “the railroad companies denied that 
they were common carriers, or were subject 
to the duties and restrictions imposed on 
such carriers by the common law.” They 
asserted the right to charge whatever rates 
the traffic would stand. They claimed and 
exercised the right to grant discriminations 
in rates and by conferring or withholding 
favors to build up or wipe out an entire 
industry or an entire industrial community. 


The first step in the regulation of the rail- 
roads was the passage of the so-called 
Granger laws in some of the western 
states, notably Wisconsin, Illinois, lowa and 
Minnesota, during the period from 1870 to 
1875. These laws, though imperfect in the 
provisions for their enforcement, asserted 
the principle of government control, and 
announced the rule of reasonableness and 
impartiality in railroad rates. These laws 
were denounced as radical and revolution- 
ary. Setting the example which has been 
followed on every occasion during the last 
half century in which an attempt has been 
made to control corporations, those who 
opposed these laws declared that business 
would be demoralized, capital driven out 
and the country brought to financial chaos 
and ruin. The newspapers and periodicals, 
playing the part which they have always 
played when the editorial columns have 
been dictated by their financial departments, 
joined in the chorus. In some of the states 
the laws were repealed ; in others, they be- 
came a dead letter because the railroads 
took the short cut of annexing the commis- 
sions to whom the law gave the power to 
regulate rates. 


Validity of Laws for Control of Railroads 
—The validity of the laws, however, was 
upheld by the Supreme Court, and the prin- 
ciple established that there is a govern- 
mental power to regulate the operations of 
railroads acting as common carriers, and, 
as a part of such regylation, to prescribe 
the maximum rates which they may charge 
in the future; and that such power is vested 
in and is to be exercised by the legislative 
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branch of the government. The conten- 
tion that in the creation of these railroad 
commissions there was an improper delega- 
tion of legislative power was overruled, and 
the principle established that where the 
legislature has enacted that railway rates 
shall be impartial and reasonable the duty 
of executing the law and determining the 
rates for the future in detail, in conformity 
with it, may be conferred constitutionally 
upon an administrative body.? The deci- 
sions of the commissions were held to be 
subject to review by the courts upon the 
ground that the rates prescribed were so 
unreasonably low as to be confiscatory of 
the property of the carrier, and if the rates 
were judicially found to be confiscatory in 
their effect their enforcement was subject 
to be restrained by the courts.* These prin- 
ciples were reaffirmed in the Minnesota rate 
cases, decided by the Supreme Court in 
1912, and the general rules are there stated 
for determining whether or not a rate is 
confiscatory; although certain concrete 
propositions upon this subject were not 
definitely determined. — 

Interstate Traffic by Ratlroads—Along 
with the movement for the regulation of 
rates by the state legislatures as to trans- 
portation exclusively within the states, there 
was an agitation for the regulation by 
Congress of the charges of railroads upon 
interstate traffic. The power of Congress 
to regulate railroad rates was based on the 
provision of the Constitution, giving Con- 
gress authority “to regulate commerce 
with foreign nations and among the several 
states.” This provision of the Constitution, 
which during the first century of our history 
appeared to be comparatively unimportant, 
is today, by reason of the railroad and trust 
questions, the storm center of the great lit- 
igation of the country. 

The first bill for the creation of a federal 
interstate commerce commission was intro- 
duced in 1874. It was not until 1887, how- 


ever, that public sentiment was strong 
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enough to compel the enactment of the first 
interstate commerce act. This act left with 
the railroads the power to fix rates, subject 
to certain limitations as to their publication, 
and subject to the requirement that they 
should be reasonable. It prohibited dis- 
criminations as to ‘persons and localities, 
under sever penalties. It gave to the In- 


‘terstate Commerce Commission power to 


hear and decide complaints as to the rea- 
sonableness and equality of rates. Provi- 
sion was made for the enforcement of the 
orders of the Commission by application to 
the courts for that purpose, and for a re- 
view by the courts of the findings of the 
Commission. In the New Haven Railroad 
Case,* the Supreme Court said: 

“The great purpose of the act to regulate 
commerce, while seeking to prevent unjust 
and unreasonable rates, was to secure equal- 
ity of rates to all and to destroy favoritism, 
this last to be accomplished by requiring the 
publication of tariffs, and by prohibiting 
secret departures from such tariffs, and by 
forbidding rebates, preferences, and _ all 
other forms of undue discrimination.” 

In its practical operation, however, the 
Interstate Commerce Act of 1887 was far 
from successful. In the provisions for the 
enforcement of the act the Interstate Com- 
merce Commission had been given the shad- 
ow and not the substance of authority. The 
long and short haul clause, designed to se- 
cure impartial treatment for localities, was 
practicaly eliminated by judicial construc- 
tion. Criminal prosecutions for rebating 
and discriminations were blocked, first by 
immunity provisions, too narrow in their 
scope, and next by immunity provisions, so 
general in their application as to amount, 
under the construction of some courts, to a 
proclamation of general amnesty. 

Maximum Rates in Interstate Commerce 
—The Supreme Court, in the maximum 
rate case’ ruled that while the law gave to 
the Commission power to declare a rate un- 
reasonably high, and to forbid the continu- 
ation of its use, it did not confer on the 


(4) 200 U. S. 361. 
(5) 164 U. S. 479. 
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Commission power to prescribe future 
rates. Thus the law failed in securing 
equality in the treatment of shippers, be- 
cause of the failure of the prosecution for 
rebating and granting discriminations. Rea- 
sonableness in rates could not be enforced, 
because the Interstate Commerce Commis- 
sidn was left, by the decision of the Su- 
preme Court, without any actual control 
over future rates. As is always the case, 
however, the main reason for the failure of 
the law was the lack of a strong public sen- 
timent demanding that its defects be reme- 
died by legislation and that it be rigorously 
enforced. 

Discrimination in Rates and Rebates— 
It was not until the people came to under- 
stand that railroad favoritism was one 
of the chief factors in the building up of the 
great trusts and monopolies that there was 
an overwhelming popular demand for the 
amendment and enforcement of the law. 
It became known and understood that the 
groups of enormously rich men who con- 
trolled the railroads also owned and con- 
trolled the corporations, into the hands of 
which had fallen many of the great indus- 
tries of the country. The people began to 
see that, through this community of inter- 
ests, these industrial corporations were re- 
ceiving rates from railroads so low in com- 
parison to those given to the general public, 
that they were able to destroy competition. 
After competition was annihilated these se- 
cret low rates were continued, and in that 
way tribute was levied alike upon the stock- 
holders of the railroads who were not the 
beneficiaries of the favoritism and upon the 
general public. 

This popular demand led to the passage 
in 1903 of the Elkins Law, which is leveled 
against rebates, concessions and discrimina- 
tions, and under which much has been done 

The Elkins Law did nothing, however, 
toward increasing the power of the Com- 
mission as to fixing and enforcing reason- 
able rates. 

The Hepburn Law of 1906 gave to the 
Commission power to prescribe maximum 





rates to be effective for a period of two 
years, or until the schedule of rates as de- 
termined by the Commission should be set 
aside by a court of competent jurisdiction. 
This, however, was not deemed satisfactory, 
and in 1910, Congress again amended the 
Interstate Commerce Act by conferring 
upon the Commission power to determine 
and prescribe just and reasonable rates. In 
many other important respects the law was 
strengthened, and, notwithstanding the hin- 
drance in the execution of the law, due to 
the misapprehension of its true function by 
the short-lived Commerce Court, it may be 
said that the problem of railroad control has 
been worked out in a way which promises 
to prove satisfactory to the people, and to 
postpone for many years, if not indefinitely, 
the agitation for absolute government own- 
ership of the railroads. 

Government Ownership of Railroads— 
There is, however, one point in which 
present methods for controlling railroad 
corporations may fail, and that is vital. 
Should the system which has now been es- 
tablished break down at the point I am 
about to mention, the movement for the 
government ownership of the railroads wil 
be revived with redoubled energy. The 
Commission has been given power to pre- 
scribe reasonable rates. The basis up. 
which the reasonableness of the prescribed 
rates are to be determined remains to be 
definitely established. Recent acts on the 
part of the Interstate Commerce Commis- 
sion indicate the necessity for further legis- 
lation by Congress on this subject. There 
should be a definite standard and this stand- 
ard should not be varied as the exigencies 
of politics or temporary business conditions 
may appear to require. The Supreme Cou1t 
has laid down the principle that that value 
of the property on which the railroad cor- 
poration is entitled to a fair return is not 
to be measured by its outstanding stocks 
and bonds. The over-capitalization of some 
of these great railroad systems is one of the 
most unfortunate parts of our industrial 
history. It is still more unfortunate that, 
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for the most part, these stocks and bonds 
have passed out of the hands of the parties 
to the original fraud and mismanagement. 
But these sentimental considerations fur- 
nish no reason for imposing on the people a 
perpetual tribute by paying a return upon 
stock certificates which have no value be- 
hind them. The future of railroad control 
in this country depends entirely upon tiie 
way in which the Interstate Commerce 
Commission and Congress deal with this 
question of valuation, as the basis of fixing 
railroad rates. 

Control of Industrial Corporations—Let 
us now turn from this field in which, 
after repeated failures, the government has 
met successfully the problem of corporate 
control, to another field in which the record 
until now is, for the most part, one of fail- 
ure and confuson, namely: the control of 
the great industrial corporations. 

The movement for the control of the 
great industrial corporations began about 
the same time as the movement for the con- 
trol of the railroads. Like the railroad leg- 
islation, the first step was the passage of 
the so-called anti-trust laws by the states. 
Of course, in the very nature of things, 
nothing substantial could be accomplished 
by legislation of this kind. State and inter- 
state commerce are so interwoven that the 
power of the states to deal with this situa- 
tion is entirely inadequate; and, even if no 
question of monopoly were involved, the 
requirements of business will sooner or 
later compel the enactment of a uniform 
corporation law. It was only rational that 
the states should bid against each other in 
their appeals to capital to invest money 
within their borders, through the liberal in- 
terpretation and enforcement of their cor- 
poration laws. The public officer who ai- 
tempted to enforce the law was assailed by 
the accusation that he was driving away 
capital from his state. In addition to this, 
exceptions were inserted in the laws of some 
states in favor of certain privileged classes, 
such as combinations on the part of work- 
ing men or those engaged in agricu'ture. 





The result of such a prosivision, as pointed 
out by the Supreme Court of the United 
States in Connors v. Connelley,® is io inval- 
idate the law. Except in a very few states 
in which some attempt has been made to 
give vitality to the laws, these state anti- 
trust statutes are mere ornaments upon the 
statute books, more honored in the breach 
than in the observance. 

The original Interstate Commerce Act 
was enacted in 1887. In 1890, Congress 
passed the Sherman Anti-Trust Law, which 
in broad terms declares all contracts, com- 
binations and conspiracies in restraint of 
trade, and all monopolies or attempts to 
monopolize to be unlawful. Penalties are 
provided for violations of the law; jurisdic- 
tion is conferred on courts of equity to en- 
join future violations at the suit of the 
United States, and provision is made for 
the recovery of three-fold damages by those 
who have been injured through violations 
of the law. ‘The law is simple in its lan- 
guage and short in its provisions. Yet, it 
has probably given rise to more disputes as 
to its meaning and to greater differences of 
opinion as to its application than any statute 
in the entire history of legislation in the 
whole world. 

In the Trans-Missouri Freight Associa- 
tion Case,’ the Supreme Court pointed out 
that this law was enacted by Congress be- 
cause it was impossible for the state gov- 
ernments to cope successfully with a num- 
ber of combinations in the form of trusts 
and conspiracies which had been formed 
throughout the country. Among those 
enumerated by the Supreme Court were the 
beef trust Standard Oil trust, steel trust, 
barbed wire fence trust, the sugar trust, 
cordage trust, cotton seed oil trust, and the 
whiskey trust; as well as combinations on 
the part of the railroad companies, which 
were unduly and improperly enhancing the 
prices for the transportation of persons and 
articles of commerce. In this same case, the 
part of the railroad companies, which were 


(6) 184 U. S. 520. 
(7) 166 U. S. 290. 
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unduly and improperly enhancing the prices 
for the transportation of persons and ar- 
ticles of commerce. In this same case, the 
Sumpreme Court, speaking of the purpose 
and scope of the act, said: 

“Mere reduction in the price of the com- 
modity dealt in might be dearly paid for 
by * * * the assumption of control over one 
commodity by an all-powerful combination 
of capital * * *. It is not for the real pros- 
perity of any country that such changes 
should occur as result in transforming an 
independent man at the head of his estab- 
lishment, small though it might be, into a 
mere agent of a corporation for selling com- 
modities which he once manufactured: or 
dealt in, having no voice in shaping the 
business policy of the company and bound 
to obey orders issued by others. Nor is it 
for the substantial interests of the country 
that any one commodity should be within 
the sole power and subject to the sole will 
of one powerful combination of capital. 
Congress has, so far as its jurisdiction ex- 
tends, prohibited all contracts or combina- 
tion in the form of trusts, entered into for 
the purpose of restraint of trade.” 

The first comprehensive attempt to apply 
the Anti-Trust Law was made against the 
Railroad Traffic Associations, which were 
fixing freight rates. It was contended that 
the law did not apply to railroad companies, 
and in 1897, in the Trans-Missouri Freight 
Association Case, the Supreme Court, four 
of the Justices dissenting, held that it did 
apply to combinations of railroad com- 
panies, as well as to all other combinations 
in restraint of trade. 

The first attempt to apply it to the break- 
ing up of the great industrial combinations, 
was in the Knight Case, in which the pur- 
chase of four Philadelphia sugar refineries 
by the American Sugar Refining Company 
was assailed. The Court held, on the facts 
presented, that interstate commerce was not 
involved, and that the law, therefore, was 
not applicable. The decision of the Su- 
preme Court in this case, although after- 
wards distinguished by the Court upon the 
peculiar facts relating to the alleged com- 
bination, seemed for a time to put a check 
to all attempts to invoke the law against the 
great industrial combinations. There was 








a more fundamental reason, however, for 
permitting the law to remain dormant on 
the statute books. Shortly after its pas- 
sage in 1890, the country entered on a peri- 
od of great industrial depression. Many of 
the railroads and great trusts were in the 
hands of receivers and the problem of the 
hour was not to curb monopoly, but to re- 
vive business and to bring employment to 
iabor. 


When the business revival came, ‘iow- 
ever, the law continued to be forgotten. 
The people, anxious to make up for the 
time which had been lost during the peziod 
from 1892 to 1897, looked with disapproval 
on anything which could be interpreted as a 
hindrance to business. In the reorgan:za- 
tions which followed this period of bank- 
ruptcy, combinations were formed on a scale 
which exceeded anything which had been 
imagined prior to that time. 

During this same period the Interstate 
Commerce Act also was forgotten and re- 
bating by the railroads went hand in hand 
with the consolidation of the industries of 
‘he country into the great trusts. 

History of Anti-Trust Law—The same 
popular movement which compelled the en- 
actment of the Elkins Law demanded that 
the Anti-Trust Law be revived and enforced 
against the great combinations of capital. 

In the meantime the law had been rescued 
in the Addyston Pipe & Steel Company Case 
from the position in which it had been 
placed by the Knight case. The Addyston 
case involved a combination of manufac- 
turers of cast iron pipe, who maintained an 
agreement among themselves for fixing 
prices and dividing territory. The Supreme 
Court, pointing out that the Knight case 
involved very peculiar facts, held that in- 
terstate commerce was restrained wherever 
the effect of the operation of the combina- 
tion was to interfere with the free current 
of commerce among the states. It became 
obvious, therefore, that taking the ruling 
of the Supreme Court in the Traffic Asso- 
ciation cases as to what amounted to a re- 
straint of trade, together with the ruling 
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in the Addyston case as to what constituted 
an interference with interstate commerce, 
practicaly all of the great combinations 
which had been organized during the period 
from 1896 to 1902 were operating in de- 
fiance of the law. 

In response to the popular demand for a 
vigorous execution of the law, many im- 
portant suits were instituted by the gov- 
ernment. The attempt at consolidation of 
the Union Pacific and Northern Pacific 
Railroads, through the Northern Securities 
Company was assailed. Proceedings were 
instituted against the packers’ combination, 
the Standard Oil Company and the tobacco 
trust. Indictments were returned against 
many of those charged with having violated 
the law and vigorous attempts made to 
secure convictions. While so-called de- 
crees of dissolution were obtained in the 
civil suits, after the taking of thousands of 
pages of evidence in each case, the crim- 
inal proceedings ended uniformly in failure 
on the part of the government. In no crim- 
inal suit under this act in which a real de- 
fense has been attempted has a defendant 
been imprisoned as a punishment for viola- 
tion of the law. Some fines were imposed 
in cases in which the defendants either ac- 
tually or practically pleaded guilty, but the 
amounts collected in this way were not suf- 
ficient to justify the expense of the prose- 
cutions. 

Ineffectiveness of Penalties Against Cor- 
porations—While, at the moment, there was 
a disposition to say a great deal about the 
power of wealth and to assert that it was 
impossible to enforce any law against a rich 
man, it is obvious now, as we look back over 
these prosecutions, that the reason for the 
government’s failure is to be found in the 
very nature of the cases themselves, rather 
than in the personality of the defendants. 
Our criminal procedure was devised for the 
prosecution of simple offenses involving 
moral turpitude. It was devised to secure 
to a defendant charged with murder or bur- 
glary, or some similar offense, protection 
against arbitrary and hasty action. The 





modern industrial combination is so large, 
the details of its business are so complex, 
that to charge a defendant with having en- 
gaged in such a combination is to charge 
him with an offense which, for practical 
purposes, is beyond the reach of our estab- 
lished criminal procedure. 

Edmund Burke, in one of his speeches on 
America, declared that it was impossible to 
draw an indictment against a whole nation: 
It is just as impossible to frame an indict- 
ment against a business whose operations 
coyer the whole country, and possibly a 
substantial part of the whole world. 

Again, it is practically impossible to se- 
cure convictions under a law unless it is 
applied to all who may violate it, and is 
enforced impartially. This was brought 
home forcibly to me by a juror in one of the 
prosecutions against the packers. In the 
early deliberations of the jury, he had stood 
for a conviction, and finally voted with the 
remaining jurors for the acquittal of the 
defendants. He said: 

“The consideration which induced me to 
vote for an acquittal of these defendants, 
notwithstanding the fact that their viola- 
tion of the law is practically admitted, was 
this: Why should I be responsible for send- 
ing the citizens of my own state to jail, 
when the man who organized the Standard 
Oil Company and who set the example 
which has been followed by all these great 
combinations of capital, has never spent a 
day in jail, nor even been indicted by the 
Government ?” 

And his process of reasoning was abso- 
lutely elementary. If the criminal features 
of this, or any other law, are to be enforced, 
we must begin with the chief offenders ; and 
it is perfectly idle to talk about sending to 
jail the “little fellow,” the man who has 
merely followed the example of those who 
have amassed fortunes of hundreds of mil- 
lions of dollars through violations of the 
law, when no attempt is made to punish the 
conspicuous offenders. We may load down 
the law with drastic criminal provisions; 
yet, unless we begin at the top and go down 
the line, these prosecutions will continue to 
be failures, for the simple reason that jurors 
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will refuse to be parties to discriminations 
in the enforcement of the law. 

Dissolution Decrees in Corporation Cases 
—As to the efficacy of the decrees in the 
equity cases, there is a wide difference of 
opinion. Some look upon them as mere 
paper dissolutions, and assert that because 
the stock control in the separate corpora- 
tions is substantially the same as it was in 
the original combination, the practical 
workings of the combination have not been 
changed by mere modification of its cor- 
porate form. Others assert that, while lit- 
tle, if any, immediate good has been accom- 
plished, yet, in the course of time, the stock 
ownership in the different companies will 
change and that some day the control of the 
companies will be so shifted that competi- 
tion will be restored. It requires a great 
deal of optimism to accept this latter view, 
particularly when we consider some of the 
provisions of the Clayton Law, which were 
inserted for the alleged purpose of strength- 
ening the Anti-Trust Law. 

It does not require the services of a 
Sherlock Holmes to ascertain that, so far 
as control of the market is concerned, the 
Standard Oil Company and its galaxy of 
confederated corporations occupy precisely 
the same position today that it occupied 
when the dissolution decree was entered in 
1910. No doubt that company looks upon 
the provision of the Clayton Law which 
bars proceedings for contempt for violating 
the injunction, unless begun within one 
year from the date of the act complained 
of, as a most praiseworthy strengthening of 
the law. 

Past Monopoly as Ground for Dissolution 
—After the decisions in the Standard Oil 
and Tobacco Company cases, in which the 
simple language of the act and terse state- 
ments of the Supreme Court in the earlier 
cases with reference to its scope were am- 
plified by the exposition of the rule of rea- 
son, and an atmosphere of profound mys- 
tery and deep philosophy thus thrown 
around the law, proceedings were instituted 
against many other large combinations, 


notably the United States Steel Company, 
and the International Harvester Company. 
The Harvester Company has been found by 
the Circuit Court of Appeals for the Eighth 
Circuit, to be an unlawful combination and 
its case is pending in the Supreme Court. 
The Steel Company has been pronounced to 
be a perfectly lawful organization by the 
four Circuit Judges who heard the case in 
the lower court. ‘The Harvester case, after 
having been argued once in the Supreme 
Court, has been set down for re-argument 
and the Steel Company’s case, according to 
the published statements of the Attorney- 
General, is on its way to the Supreme Court 
upon appeal by the Government. 

In both of these cases the corporation 
has asserted that it is not to be adjudged 
unlawful today because a decade or more 
ago it consolidated a number of compet- 
ing corporations in violation of the law. 
The power of a court of equity, it is as- 
serted, is limited to enjoining future vio- 
lations of the law. A corporation may 
have been unlawfully organized, and yet, 
as its affairs are conducted today, it may 
not have a monopoly, or it may not be en- 
gaged in an attempt to monopolize any 
part of interstate commerce. 

This may be a correct interpretation of 
the law. If it is correct, it creates a situ- 
ation, the results of which are intolerable, 
and which will require a serious modifi- 
cation, if not a repeal of the act. Consider 
the case of the United States Steel Com- 
pany. According to § 7 of the Clayton 
Law, which, after all, is nothing more 
than a repetition of the construction 
which the Supreme Court has placed upon 
the original Anti-Trust Act, a corpora- 
tion engaged in interstate commerce is 
prohibited from -acquiring the whole or 
any part of the stock of another corpora- 
‘ tion, where the effect of the acquisition 
may be to substantially lessen the com- 
petition between the corporation whose 
stock is so acquired and the corporation 
| making the acquisition. Can there be any 
doubt that the Steel Company, in its or- 
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ganization, openly and flagrantly violated 
the law? If this violation cannot be 
reached in a criminal proceeding, because 
that is barred by the Statute of Limita- 
tions, or in a civil proceeding, because 
equity may enjoin only future violations 
of the law, then we have this company 
continuing its course without molesta- 
tion, while the existing law, if enforced 
against those who desire to organize sim- 
ilar combinations, will prevent the or- 
ganization of combinations large enough 
to cope with this giant corporation in the 
fields of trade. In other words, in its 
practical execution the Anti-Trust Law 
becomes a law for the protection of those 
great combinations which were not inter- 
fered with at the time of, or shortly after, 
their organization. 


The New Clayton Act—We come now 
to the recent anti-trust legislation, the Inter- 
state Trade Commerce Law and the Clayton 
Law. The result of the failures of the crim- 
inal suits and of the dissatisfaction with the 
decrees in the Standard Oil and the Tobacco 
cases and of the obvious fact that the opera- 
tions of these great combinations have 
not been apparently affected by the gov- 
ernment litigation, was a demand for the 
strengthening of the Anti-Trust Law. 
Political platforms were filled with de- 
mands that drastic criminal provisions 
must be inserted in the law, and that 
strenuous steps must be taken to curb the 
growth of monopoly. Many bills were intro- 
duced in both the House and Senate. There 
were long hearings before committees. 
The Clayton Bill, as it was originally in- 
introduced in both the House and Senate. 
visions, as well as other provisions which 
it was claimed were designed to make the 
operation of the Anti-Trust Law more 
effective. It would be interesting to trace 
the proceedings in Congress with refer- 
ence to this legislation, and to show how 
the bill was gradually transformed from 
its orignial state to the one which was 
finally agreed on by the Conference Com- 
mittee of the House and the Senate. 














In the form in which it was finally en- 
acted, the effect of the Clayton Law is to 
confuse and to make uncertain, rather 
than to supplement the existing laws. Its 
long definitions of offenses are actually 
nothing more than what the Supreme 
Court had already held the Anti-Trust 
Law to mean. Its provision against in- 
terlocking directors is a mere subterfuge, 
and does not meet the real evil at all. Its 


so-called “personal guilt” provision nar- 


rows the provision of the Federal Crim- 
inal Code, and makes the prosecution of 
officers of an offending corporation more 
difficult than was the case under the old 
law. And to cap the climax, a general 
amnesty was granted to the Standard Oil 
Company and other offending corpora- 
tions for violations of existing injunctions 
by a provision limiting contempt proceed- 
ings to one year from the date of the act 
complained of. 

Take § 2 of the act, which is directed 
against discriminations in price. The 
first part of the section is a mere reaffirm- 
ance of the meaning of the Anti-Trust 
Law as declared by the Supreme Court; 
that is to say, a discrimination in prices 
between different purchasers is lawful, 
where the effect of the discrimination is 
to substantially lessen competition, or to 
create a monopoly. The proviso, how- 
ever, contains language calculated to lend 
aid and comfort to those who are seeking 
to devise ways in which to evade the law. 
The language was very skillfully and 
adroitly framed. It is provided that noth- 
ing contained in the section shall prevent 
discrimination in price between purchas- 
ers of commodities on account of differ- 
ences in grade, quality or quantity of the 
commodity sold, or that makes only un- 
due allowance for difference in the cost 
of selling or transportation, or discrim- 
ination in price in the same or different 
communities, made in good faith to meet 
competition. 

Here the intent of the seller is made 
such an ingredient of the offense that in 
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practical operation it will be extremely 
difficult to show a violation. The effect 
of this new section, therefore, will be to 
weaken what had already been accom- 
plished through the decisions of the Su- 
preme Court under the old law. 

Section 3 of the act is the one which 
makes it unlawful to make leases, sales 
or contracts, or to fix a price on the con- 
dition that the lessee or purchaser shall 
not use or deal in the commodities of a 
competitor, where the effect of the trans- 
actions is to lessen competition or create 
a monopoly. It is merely a restatement 
of what the Supreme Court had declared 
the old law to mean in the Bauer’, the 
Creamery Packing Company,® and the 
Standard Sanitary Co. cases.*° 

Take § 7 of the act, which prohibits the 
acquisition by a corporation of stock of 
another corporation, where the effect of 
the acquisition is to lessen competition or 
to restrain commerce or to create a mon- 
opoly. This section states nothing new. 
In the Northern Securities Company 
case," Reading Railroad Company case,” 
Union Pacific Ry. Co. case,"* and other 
cases, the Supreme Court had applied the 
existing law so as to leave no doubt as 
to its meaning on this subject. After the 
general definition of the offense, however, 
follow some provisions whose only effect 
can be to confuse the law as already es- 
tablished. We find this provision: 

“This section shall not apply to corpora- 
tions purchasing such stock solely for in- 
vestment and not using the same by voting 
or otherwise to bring about, or in attempt- 
ing to bring about the substantial lessening 
of competition.” 

This deals with the situation involved 
in the Northern Securities Company case, 
and is an apparent attempt to introduce 
into offenses of this nature the element of 
intent, which might be invoked to take 


(8) 229 U: S. 1. 
(9) 227 U. S. 32. 
(10) 226 U. S. 49. 
(11) 197 U. S. 224. 
(12) 226 U. S. 324. 
(13) 226 U. S. 61. 


. tofore legally acquired: 








cases which would otherwise fall within 
the rule in the Northern Securities Com- 
pany case out of the rule. The provision 
is useless unless designed for that pur- 
pose. The most favorable thing which 
can be said about it is that it makes con- 
fused and uncertain that which before the 
enactment of the Clayton Law was en- 
tirely clear. 

The same thing may be said as to the 
last clause of § 7, which presents a com- 
bination of language, the untangling of 
which will keep the courts busy for ten 
years, if this law is permitted to remain 
on the statute books. This provision is: 


“Nothing contained in this section shall 
be held to affect or impair any right here- 
Provided, that 
nothing contained in this section shall be 
held or construed to authorize or make 
lawful anything hertofore prohibited or 
made illegal by the Anti-Trust Law, nor 
to exempt any person from the penal pro- 
vision thereof, or the civil remedies therein 
provided.” 

It will be interesting to see just what 


use the United States Steel Company and 
other corporations which involve an 
amalgamation of a large number of sub- 
ordinate corporations will attempt to 
make of this provision, and the interpre- 
tation which they will attempt to have 
placed on the word “legal,” having in 
mind that the Supreme Court in mary 
cases, the Bellingham Bay Boom case,“ 
for example, has declared that the term 
“legal or authorized by law,” when used 
in such a statute, means authorized by 
either the state or the federal govern- 
ment. 

I have already referred to § 14, the 
“personal guilt” section, which it was as- 
serted would bring to justice the indivil- 
ual who was responsible for violation of 
the law. 

Now, the courts have held repeatedly 
that individuals could be prosecuted for 
violating the old Anti-Trust Law, and 
§ 332 of the Federal Criminal Code pro- 


(14) 176 U. S. 211. 
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vides that “whoever directly commits any 
act constituting an offense defined in ary 
law of the United States, or who aids, 
abets, counsels, commands, induces or 
procures its commission, is a principal.” 


This § 14, which, of course, takes the 
place of the general provision of the law 
on the subject, provides that an officer or 
agent of the corporation shall be prose- 
cuted if he “‘shall have authorized, order- 
ed or done any acts, constituting in whole 
or in part such violation.” The differ- 
ence, of course, is apparent. Under this 
wonderful “personal guilt” section, it is 
necessary to prove that the officer or 
agent of the corporation authorized, or- 
dered, or did some act which constituted 
a part of the violation. It is sufficient to 
say that under the language of this sec- 
tion, a successful prosecution of the pres- 
ident or any important officer of any great 
corporation is a practical impossibility. 

Perhaps the most peculiar provision in 
the act is the one relating to interlocking 
directors. Now, everybody knows that 
large stockholders of great corporations 
frequently do not sit on the board them- 
selves. They have their representatives ; 
and this provision, as it stands, is about 
as effective as to provide thar a man may 
not deliver a letter in person, but is to be 
left perfectly free to send it by messenger. 
Already the offices on Wall Street which 
have to do with the affairs of large cor- 
porations, are putting in training profes- 
sional directors so that the technicality 
of the law may be observed. 


Even those portions of the act which 
are declared to give enlarged rights to 
labor are mere pieces of juggling with 
words. They merely reaffirm the existing 
law, as it had been declared repeatedly by 
the federal courts prior to the enactment 
of the statute. 


With the exception of the provision giv- 
ing to private parties who are injured the 
right to maintain suit, the effect of the 
law is to produce confusion and uncer- 





tainty, and not to strengthen the existing 
law. 

The Trade Commission Law—The same 
thing is true, for the most part, of the Trade 
Commission Law. The Trade Commission 
is given certain power of investigation, pos- 
sessed by the Commissioner of Corporations 
before the enactment of the law. It is 
authorized to act as an adviser and assistant 
to the Attorney-General in the performance 
of his duties, and is a kind of master-in- 
chancery in drafting decrees when cailed 
upon by the court to do so. It is also 
given power to institute hearings and 
enter orders against unfair methods of 
competition, and against violations of 
§§ 2, 3, 7 and 8 of the Clayton Act. Just 
what is meant by “unfair competition” 
does not appear from the act. In view 
of the provisions of the Clayton Law, 
which are to read in pari materia with the 
Trade Commission Law, there is a serious 
question whether or not the power of the 
Commission is not limited to the specific 
offenses enumerated in §§ 2, 3, 7 and 8 of 
the Clayton Law. Moreover, the term 
“unfair competition” has been defined re- 
peatedly by the Supreme Court, and the 
definition is limited to those dishonest 
trade practices by which a merchant or 
manufacturer attempts improperly to 
palm off his own goods as those of a com- 
petitor. If we give to the term the defini- 
tion already given to it by the Supreme 
Court, and add the things included in the 
Clayton Law, the power given to the 
Commission is only a small fragment of 
that which a commission should have in 
order to accomplish any really effective 
results. In fact, the Commission is not 
given the power to do the only thing as 
to which a commission of this kind would 
be of real service, namely: the power to 
act upon a plan of business conduct sub- 
mitted by a corporation or a combination 
of corporations, and to determine whether 
or not that plan is in violation of the law, 
and whether or not the corporation or 
combination of corporations is to be per- 
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mitted to engage in interstate commerce. 

Clayton and Trade Commission Laws 
Tentative—The fact about this recent anti- 
trust legislation is that Congress really start- 
ed out with an honest intent to make an 
effort to improve the law. Then followed 
a period of business depression, culminat- 
ing in the financial disturbance arising 
from the war in Europe. Not having the 
courage to pass up the whole subject 
until the time was appropriate for effec- 
tive legislation, Congress enacted these 
two laws, which for a long time to come 
will be held up as conspicuous examples 
of hypocritical and ineffective legislation. 

It is perhaps just as well, however, that 
the original intention- of Congress was 
not carried out, because it has become 
quite apparent that the next step in the 
federal control of corporations must be 
in a difierent direction. The experience 
of the last ten years has demonstrated 
certain things. The first of these is that 
an attempt to regulate the operations of 
great corporations through criminal pros- 
ecutions is futile. The magnitude and 
complexity of the business involved, the 
inevitable lack of impartiality in the en- 
forcement of the law, the subteranean in- 
fluence always at work in furthering one 
set of prosecutions and in hindering an- 
other, are elements which cannot be elim- 
inated from the situation. There is no 
reason to believe that the more drastic 
criminal laws which are advocated by 
some will be enforced more successfully 
than has the existing law. 

Prosecutions Unfruitful in Result—An- 
other thing which we have learned is 
that the dissolution suits instituted long 
after the unlawful acts had been com- 
mitted are inadequate in their results. 
The most that can be said for these suits 
is that they have checked the tendency 
toward a concentration of industry which 
might have gone on otherwise to greater 
lengths, if these suits had not been insti- 
tuted when they were. The suits have 
not broken up the operations of the old 





combinations; they have produced some 
paper changes in stock ownership, but the 
real control and the real monopoly re- 
mains the same as it was before the insti- 
tution of the suits. In their practical ef- 
fect, they may prove in the end to be a 
positive menace. Existing combinations, 
such as the United States Steel Corpora- 
tion, may be held, as I have said, to be 
within the law. New combinations to 
meet these great organizations of capital 
in the field of industry may be prevented 
by the existing law, and the net result 
will be ‘that the enforcement of the law 
will be a protection and an aid to existing 
monopolies. 

Another thing which we have learned is 
that, while monopoly should be guarded 
against, there should be at the same time 
a definite method whereby it may be de- 
termined in advance whether or not a cor- 
poration, if it acts within its charter pow- 
ers, is within the law, and whereby the 
corporation, if it acts in defiance of the 
law, may be excluded from interstate 
commerce. 

Federal Incorporation Law for Indus- 
tries—It appears to me that a review of 
what has been really accomplished or not 
accomplished in dealing with these great 
corporations through the present cumber- 
some and ineffective methods, shows 
clearly that there is but one way of han- 
dling this question satisfactorily, and that 
is through the instrumentality of a fed- 
eral incorporation law. Under such a 
law, corporations large enough to control 
any substantial part of interstate com- 
merce can be required to operate under a 
federal charter, or, in any event, under a 
federal license. If it is deemed advisable 
to place any limitations on the size of cor- 
porations, this can be done in definite and 
concrete terms, and not be left to the un- 
certain speculations of a commission ur 
of the courts. 

Under such a law, a corporation, in 
order to be permitted to engage in inter- 
state commerce, can be compelled to com- 
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ply with rigid requirements as to its cap- 
italization. Stocks and bonds will be 
made to represent real property value, 
and through a system of inspection sim- 
ilar to that which is applied to national 
banks, the confidence of the people in the 
stocks and bonds of these industrial cor- 
porations can be created. There will then 
be an incentive for the man working {or 
a corporation to invest his money in the 
stock of the company for which he works 
instead of depositing it in a savings bank. 
There will then be represented in these 
corporations that diversity of property in- 
terest which is the only condition upon 
which, under our fundamental economic 
law, they can remain a permanent part of 
our institutions. 

Such a law can deal with the one thing, 
which, more than all the rest, is responsible 
for the dangerous monopolies in this coun- 
try. It can place a limitation on the amount 
of stock which one individual may own in 
any one corporation, and can place restric- 
tions on the ownership of stock by the same 
individual in competing corporations in the 
same line of business. 

Representation of Employes by Directors 
—Such a law can make a provision for 
representation on the part of the em- 
ployes of great corporations in the mar- 
agement of the affairs of the corporation. 
We speak frequently of the good will oi 
a business, that intangible asset which 1s 
the result of fair and honest dealing. The 
relation of the employes of a corporatioii 
to the corporation itself is just as much 
an element which should be considered 
in the management of the corporation; 
and the time is bound to come, if these 
aggregations of wealth are permitted to 
exist, when not only the money invested 
in the business will have representation 
on the board of directors, but the men 
who do the work of the corporation will 
be represented also. 

Under such a law, a corporation acting 
in restraint of trade in excess of its char- 
ter powers can be excluded from the 





channels of interstate trade, and its char- 
ter forfeited. 

Of course, it would be presumptuous 
for anyone to attempt to outline in detail 
the provisions of such a law. The point 
which it has been my purpose to empha- 
size is that in dealing with this problem 
of the control of industrial corporations, 
we have thus far failed, that this failure 
is a menace to the industrial peace of the 
nation, and that the situation demands 
the exercise of the federal authority in the 
creation and control of the great corpora- 
tions which are to carry on the commerce 
of the nation. We have failed in attempt- 
ing to deal with the question indirectly. 
We must assume direct control. 

I firmly believe that unless this situa- 
tion is met speedily and effectually we 
will find ourselves confronted, in a very 
short time, by a movement toward social- 
ism which will threaten our whole indus- 
trial system. 

JAMEs H. WILKERSON. 

Chicago, III. 








ELECTRICITY—NEGLIGENCE. 





ADAMS v. BULLOCK. 





Court of Appeals of New York. Nov. 18, 1919. 





125 N. E. 93. 





Where troliey wire of defendant traction com- 
pany running under bridge of railroad company 
was so placed that no one standing on the 
bridge or even bending over the parapet could 
reach it, held, that defendant was not liable for 
injury to a boy who in crossing the bridge 
swung a wire about eight feet long, bringing it 
in contact with the trolley wire. 





CARDOZO, J. The defendant runs a trolley 


line in the city of Dunkirk, employing the over- 
head wire system. At one point the road is 
crossed by abridge or culvert which carries 
the tracks of the Nickle Plate and Pennsyl- 
vania railroads. Pedestrians often use the 
bridge as a short cut between streets, and chil- 
dren play on it. On April 21, 1916, the plaintiff, 
a boy of 12 years, came across the bridge, 
swinging a wire about eight feet long. In 
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swinging it he brought it in contact with the 
defendant’s trolley wire, which ran beneath the 
structure. The side of the bridge was pro- 
tected by a parapet eighteen inches wide. Four 
feet 73%, inches below the top of the parapet 
the trolley wire was strung. The plaintiff was 
shocked and burned when the wires came to- 
gether. He had a verdict at Trial Term, which 
has been affirmed at the Appellate Division by 
a divided court. 


We think the verdict cannot stand. The de- 
fendant in using an overhead trolley was in 
the lawful exercise of its franchise. Negli- 
gence, therefore, cannot be imputed to it be- 
caused it used that system and not another. 
Dumphy v. Montreal, etc., Co., 1907 A. C. 454. 
There was, of course, a duty to adopt all rea- 
sonable precautions to minimize the resulting 
perils. We think there is no evidence that this 
duty was ignored. The trolley wire was so 
placed that no one standing on the bridge or 
even bending over the parapet could reach it. 
Only some extraordinary casualty, not fairly 
within the area of ordinary prevision, could 
make it a thing of danger. Reasonable care in 
the use of a destructive agency imports a high 
degree of vigilance. Nelson v. Branford L. & 
W. Co., 75 Conn. 548, 551, 54 Atl. 303; Braun v. 
Buffalo Gen. El. Co., 200 N. Y. 484, 94 N. E. 206, 
35 L. R. A. (N. S.) 1,089, 140 Am. St. Rep. 645, 
21 Ann. Cas. 370. But no vigilance, however 
alert, unless fortified by the gift of prophecy, 
could have predicted the point upon the route 
where such an accident would occur. It might 
with equal reason have been expected anywhere 
else. At any point upon the route a mischiev- 
ous or thoughtless boy might touch the wire 
with a metal pole, or fling another wire across 
it. Green v. W. P. Co., 246 Pa. 340, 92 Atl. 341, 
L. R. A. 1915C 151. If unable to reach it from 
the walk, he might stand upon a wagon or 
climb upon a tree. No special danger at this 
bridge warned the defendant that there was 
need of special measures of precaution. No like 
accident had occurred before. No custom had 
been disregarded We think that ordinary pre- 
caution did not involve forethought of this 
extraordinary peril. It has been so ruled in 
like circumstances by courts in other jurisdic- 
tions. Green v. W. P. Co., supra; Vannatta v. 
Lancaster Co., 164 Wis. 344, 159 N. W. 940; 
Parker v. Charlotte R. R. Co., 169 N. C. 68, 85 
S. E. 33; Kempf v. S. R. Co., 82 Wash. 263, 144 
Pac, 77, L. R. A. 1915C 405; Sheffield Co. v. Mor- 
ton, 161 Ala. 153, 49 So. 772. Nothing to the 
contrary was held in Braun v. Buffalo Gen. El. 
Co., 200 N. Y. 484, 94 N. E. 206, 35 L. R. A. 
(N. S.) 1,089, 140 Am. St. Rep. 645, 21 Ann. Cas. 





370, or Wittleder v. Citizens Electric Ill. Co., 
47 App. Div. 410, 62 N. Y. Supp. 297. In those 
cases the accidents were well within the range 
of prudent foresight. Braun v. Buffalo Gen. El. 
Co., supra, 200 N. Y. at page 494, 94 N. E. 206, 
35 L. R. A. (N. S.) 1,089, 140 Am. St. Rep. 645, 
21 Ann. Cas. 370. That was also the basis of 
the ruling in Nelson v. Branford Lighting & 
Water Co., 75 Conn. 548, 551, 54 Atl. 303. There 
is, we may add, a distinction not to be ignored 
between electric light and trolley wires. The 
distinction is that the former may be insulated. 
Chance of harm, though remote, may betoken 
negligence, if needless. Facility of protection 
may impose a duty to protect. With trolley 
wires the case is different. Insulation is impos- 
sible. Guards here and there are of little value. 
To avert the possibility of this accident and 
others like it at one point or another on the 
route, the defendant must have abandoned the 
overhead system and put the wires under- 
ground. Neither its power nor its duty to make 
the change is shown. To hold it liable upon the 
facts exhibited in this record would be to charge 
it as an insurer. 

The judgment should be reversed, and a new 
trial granted, with costs to abide the event. 

HISCOCK, C. J., and CHASE, COLLIN, HO- 
GAN, CRANE and ANDREWS, JJ., concur. 

Judgment reversed, etc. 


Notre—Extraordinary Peril to Children from 
Dangerous Agency.—Let it be conceded, that, in 
the case of a dangerous agency like electricity 
extraordinary precautions should be taken to 
guard against injury therefrom, yet in so far as 
injury to a third party is concerned on the prem- 
ises of one maintaining it, must precaution be 
taken against all possible injury? 


Take the instant case and was vigilance re- 
quired of such an extreme quality as to bring 
within compass of foresight such an occurrence 
as happened? There seems to have been no 
claim that the trolley wire was closer to the 
bridge than it should have been, or that wher- 
ever placed it would interfere with any use of 
as happened ? There seems to have been 
the “short cut beween streets.” There was evi- 
dently no thought that it operated as a lure 
to children. Indeed, it does not appear that as a 
lure it operated at all. 

The case of Green vy. W. P. Co., 246 Pa. 340, 
92 Atl. 341, L. R. A. 1915C, 151, is a very instruc- 
tive case on the line of duty to guard against 
every possibility of injury. The injury in that 
case arose from a wire two other boys. had found 
in the street and thrown it over a trolley wire. 
The latter told the first boy he could have the 
wire. He went to the place, took hold of the wire 
and was burned. The court said: “To have held 
defendant responsible for the injury.on the 
ground that it should have anticipated such conse- 
quence * * * would be to substitute for injury 
within reasonable anticipation any possible injury 
which might result.” Then alluding to the duty of 
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the company to observe “the highest care practi- 
cable to avoid injury” to a third person, it says it 
was “under no obligation to so safeguard its 
lines that by no possibility can injury result there- 
from.” 

In Harris v. Ry. & Light Co., 152 Wis. 627, 
140 N. W. 288, 45 L. R. A. (N. S.) 1058, the 
accident arose from a bucket insecurely fastened 
on a light tower falling and injuring a by-stander 
on a public street. The court held to liability, 
but it was said among other things that a device 
could have been used, even though the bucket was 
insecurely fastened, which would have insured 
safety for others, and there was attractiveness to 
children in the lifting and lowering of the bucket. 

In Meyer v. U. L. H. & P. Co., 151 Ky. 332, 
151 S. W. 941, 43 L. R. A. (N. S.) 136, an elec- 
tric company left high tension wires improperly 
insulated near the ground, but inside a walled 
churchyard. A boy in attempting to recover his 
ball from the yard at a place where the wall 
was so high as not easily to be scaled, 
stumbled against the wire. The boy came 
from an adjoining playground, but the com- 
pany did not know of the habit in going to the 
churchyard. This case is much stronger than 
the instant or the Green case, but the court, 
going into an extensive review of the cases held 
there was no liability. The court said: “The 
cases announcing a contrary doctrine do it upon 
the idea that the dangerous instrument is attrac- 
tive and inviting to children, and that the owner 
thereof, for these reasons, might have reason to 
anticipate that children would congregate about 
the place where the thing is located and receive 
injuries. That rule cannot be applied in the case 
at bar, as there was nothing attractive about the 
place where the boy was injured. He went there 
for the purpose only of securing his ball. The 
inclosure was simply a small yard by the side 
of the church building and was inclosed and 
without any doors, gates or other openings to 
permit ingress.” It seems to us that a ball from 
an adjoining playground might more surely be 
anticipated to fall within the inclosure than might 
have been foreseen the result in either the 
instant or the Green cases, yet Kentucky sus- 
tained instruction for defendant and the case was 
affirmed. 

In Graves v. Water Power Co., 44 Wash. 675, 
87 Pac. 956, 11 L. R. A. (N. S.) 452, a boy who 
had climbed up a bridge pier there came in con- 
tact with an electric wire. He climbed there to 
look a for a pigeon’s nest. The court in deny- 
ing recovery, said: “The things that constituted 
the attraction, which, it is claimed, drew him to 
this place, were features connected with the river. 
The bridge and the pigeons were matters for the 
existence of which appellant was not responsi- 
ble.” This case reasons out the matter quite 
closely against recovery by the boy. 

But another case from Kentucky, seems more 
apposite. Mayfield W. & L. Co. v. Webb, 129 
Ky. 395, 111 S. W. 712, 18 L. R. A. (N. S.) 179, 
130 Am. St. Rep. 469. In this case a little boy 
was killed by coming in contact with an electric 
wire on poles 18 feet above the ground. He 
reached this wire by climbing up the guy wires 
and the pole. The court thought the company 
could not be held to have anticipated a child 
would take such pains to reach a wire that hap- 
pened to be uninsulated. 

In Brown v. Panola L. & P. Co., 137 Ga. 352, 
73 S. E. 580, an uninsulated electric wire passed 





over a sweet gum tree, which children visited 
for the gum. A boy, 13 years of age, climbed 
this tree, notwithstanding he had been warned 
of the dangerous character of the wires. The 
practice of visiting the tree was unknown to the 
company. No liability. To have held otherwise 
would put an electric company to an extraor- 
dinary vigilance, it seems to us. 

In Wetherby v. Twin State G. & E. Co., —— 
Vt. —, 75 Atl. 8, 25 L. R. A. (N. S.) 1220, 
the court by way of summary, says: “The courts 
cannot make electric companies insurers of the 
safety of children, more than of others, nor re- 
quire of such companies, in the circumstances of 
their business, a degree of care, prudence and 
foresight beyond that which is given to careful 
and prudent men to have and exercise in such 
or like circumstances.” 

It is hard to restrain children or to anticipate 
any and every kind of danger to which they may 
subject themselves, but when an injury occurs, 
which can only be anticipated as extraordinary 
and which in the usual case of property, and 
especially of a property devoted to public use, 
then the right to carry on business ought not to 
be hedged about or made to expend unusual 
sums of money to provide against the occurrence 
of injury. In these days of regulation of public 
utilities by commissions, its approval of the man- 
ner of its use ought to carry some presumption 
of the sufficiency of that manner. i 








HUMOR OF THE LAW. 





Even romantic marriages have their draw- 
backs, as revealed in a story told by H. M. 
Acker, a North Dakota power in politics. He 
relates that a man named Green suddenly con- 
fronted an acquaintance whom he had not seen 
for many years and who informed him he had 
been married ten years. 


“Took place in church, I suppose, with brides- 
maids, flowers, etc.?” 

“No,” replied the acquaintance, “it was an 
elopement.” 

“Did the girl’s father follow you?” 

“Yes, and he has been with us ever since.” 





One Sunday evening the pastor of a rural 
church in New Jersey, Gov. James F. Fielder 
of that state related, selected Hades as the text 
for his discourse. As he expounded and applied 
the subject an absent-minded man in the con- 
gregation, toying with a well-filled match safe 
in his pocket, ignited the contents. The sulphur 
fumes reached a pious woman in the seat just 
ahead. 

“It is wonderful, Mary,” she whispered to her 
companion, “simply wonderful! I have heard 
Brother White preach many a sermon, but none 
so realistic as this.” 
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1. Adverse Possession—Continuous Posses- 
sion.—The continuity of possession of land by 
owner’s grandchildren, claiming under an al- 
leged contract between their father and owner, 
was broken by the eviction, by owner, of the 
grandchild in possession, where it was from one 


to three years before one of the grandchildren 
again located on the land.—Creech v. Creech, 


Ky., 216 S. W. 127. 

Dedication of Way.—Where a toll road 
was constructed under authority of statute, and 
the right to take tolls was granted to a private 
or semiprivate corporation, the road, when es- 
tablished, became a public road, and, when a 
dedication of the right-of-way was accepted, the 
rights of the public therein became fixed, and no 
title to any part thereof could be acquired by 
adverse possession.—Virginia Hot Springs Co. v. 
Lowman, Va., 101 S. E. 326. 

3. Bankruptey—Discharge. — Discharge will 
not be denied bankrupt druggist, under Bank- 
ruptcy Act, § 14b (3), being Comp. St., § 9598, on 
the ground he “obtained * * * property on credit 
upon a materially false statement in writing, 
made by him” to representative of wholesale 
drug company “for the purpose of obtaining 
eredit” from such company, where the written 
statement of assets and liabilities prepared by 
the bankrupt for such representative, although 
failing to show bankrupt’s indebtedness to mem- 
bers of his family, did not on its face purport 
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to include all his indebtedness or to state that no 
other indebtedness was subsisting.—In re Ram- 


mage, U. S. D. C., 260 Fed. 893. 


4. Banks and Banking—Depositor.—W here 
one accidentally or by mistake sends checks 
or money for deposit to a bank with which he 
had never opened an account, and there is 
no agreement between him and bank creating 
relation of depositor and banker, and bank fails 
to pay his checks thereon, he has no action 
against bank for damages, as to create such 
relationship the minds of the parties must meet, 
and without this the bank is not bound to honor 
checks signed by the person making such a 
deposit—Rimes & Stubbs v. National Bank of 
Savannah, Ga., 101 S. E. 315. 


5. Forgery.—A bank, having paid a check 
with a forged indorsement, cannot charge the 
amount against its depositor, unless it shows a 
right to do so on the doctrine of estoppel or 
because of some negligence chargeable to the 
depositor.—Pannonia Building & Loan Ass’n y. 
West Side Trust Co. of Newark, N. J., 108 Atl. 
240. 





6. Bills and Notes—Attorney Fee.—Indorsee, 
suing indorser on note providing for payment 
of “attorney’s fee” “in case suit is brought,” 
could not recover attorney’s fee and costs of 
prior unsuccessful suit against maker, since note 
confines recovery to a “suit,’’ meaning one suit, 
and to an “attorney’s fee.”’—Highleyman v. Mc- 
Dowell Motor Car Co., Mo., 216 S. W. 52. 





7. Consideration.—One promissory note is a 
good and sufficient consideration for another 
given in exchange therefor.—American Nat. 
Bank v. Patterson, La., 83 So. 218. 

8. Holder in Due Course.—Under Rey. Laws 
1910, § 4109, relating to negotiable instruments, 
the burden is on holder of an instrument nego- 
tiated by any person whose title was defective 
to show that holder or party under whom he 
claims acquired title as holder in due course.— 
McKone v. McConkey, Okla., 185 Pac. 520. 

9. Boundaries — Adjoining Landowners. — 
Where adjoining landowners were both ignorant 
as to the true boundary, and each had an equal 
opportunity to ascertain the facts, but failed to 
do so, one of them was not estopped to deny 
that a fence was the true boundary line by rea- 
son of the other making improvements on the 
subsequently disputed strip—cCarstensen v. 
Brown, Wyo., 185 Pac. 567. 

10. Brokers—Burden of Proof.—Where land 
was not sold to purchaser procured by brokers’ 
principal, but was sold to third party and by 
third party to procured purchaser, brokers can- 
not recover commission without showing that 
brokers’ principal, after having actually sold 
land to procured purchasers, fraudulently con- 
veyed it to third party as a mere blind to de- 
prive brokers of their commission.—Lorton v. 
Trail, Mo., 216 S. W. 54. 

11. Burglary—Accomplice.—One who stayed 
outside of building and watched while his ac- 
complice entered the building and carried away 
the stolen goods was guilty of burglary.—Bart- 
lett v. State, Ark., 216 S. W. 33. 

12. Carriers of Passengers — Contributory 
Negligence.—Where it was as reasonable to con- 
clude from the evidence that a passenger fell 
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while alighting by reason of her three-inch heel 
eatching on the edge of the steps as that she 
slipped because of smooth condition of the steps, 
verdict in her favor cannot be sustained.—Chi- 
cago, R. Il. & G. Ry. Co. v. Wisdom, Tex., 216 S. 
W. 241. 

13. Chattle Mortgages — Permissive Posses- 
sion.—Possession of a mortgaged mare by the 
mortgagor was permissive and not a matter of 
right.—Mason v. Sault, Vt., 108 Atl. 267. 

14. Commerce—Burdeén on.—An ordinance re- 
quiring all vehicles, including street passenger 
cars, on entering a public square in the city’s 
commercial district to turn to the right and pass 
around the square, does not impose a burden on 
interstate commerce, even if some of the street 
ears entering the square are engaged in such 
commerce.—City of Easton v. Miller, Pa., 108 
Atl. 262. 

15. Local Transaction.—A transaction be- 
tween a foreign corporation and a dealer in the 
state, whereby the corporation undertook: to 
earry on for the dealer’s benefit what was des- 
ignated as a “trade campaign,” the amount of 
compensation to be received by the corporation 
being dependent on the amount of increase in 
the dealer’s sale, constituted the doing of busi- 
ness within the state, and not interstate com- 
merce, although the sale of certain articles of 
merchandise, as premiums, was an incident.— 
Dean v. Caldwell, Ark., 216 S. W. 31. 

16. Contempt—Contumacy. — The failure of 
the record to show contumacy on the part of the 
contemnors is a proper circumstance to be con- 
sidered in assessing the punishment for con- 





tempt.—South Butte Mining Co. v. Thomas, U. 
8. C. C. A., 260 Fed. 814. 
17. Contracts—Extra Work.—A_ contractor 


claiming extras must show, not only that he 
performed the services, furnished material, and 
did work outside of and in addition to the speci- 
fications agreed upon, but that such additions 
and alterations necessitated an expense in ex- 
cess of the contract price.—Leeper-Curd Lum- 
ber Co. v. Barbuzza, Tex., 216 S. W. 216. 


18. Severability—A promise made upon 
several conditions, one of which is unlawful, no 
matter whether the illegality be at common law 
or by statute, is void—Hanes v. Hanes, Tex., 
216 S. W. 272. 


19. Corporations—Dissolution.—A de _ facto 
dissolution of a corporation will excuse creditor 
from exhausting legal remedies and recovering 
a judgment at law against the corporation be- 
fore maintaining suit upon the equitable liabil- 
ity. of stockholder; a de jure dissolution being 
unnecessary.—Louisville & N. R. Co. v. Nield, 
Ky., 216 S. W. 62. 


20. Indictment.—A corporation is liable to 
indictment or other criminal process.—Postal 
Telegraph-Cable Co. v. City of Charlottesville, 
Va., 101 S. E. 357. 

21. Laches.—A bona fide purchaser of cor- 
porate stock, void because an over-issue, must 
not unreasonably delay bringing of an action 
against the corporation or its officers for relief 
on account of loss, or his laches will bar his 
right of recovery.—Leffingwell vy. Evans, Ky., 216 
S. W. 58. 














22. Promoter.—The promoter of a corpora- 
tion to be formed stands in a fiduciary relation 
toward it, and to the subscribers to its stock.— 
Cator v. Commonwealth Bonding & Casualty 
Ins. Co., Tex., 216 S. W. 140. 


23. Specific Interest.—A corporation can be 
guilty of a specific intent involving an evil pur- 








pose to do a wrongful act, as to violate the 
Espionage Act.—U. S. v. American Socialist Soc., 
U. S. D. C., 260 Fed. 8865. 


24. Subscription to Stock.—Where plaintiff, 
after having subscribed for corporate stock on 
installments, gave a further subscription to de- 
fendant’s agent, paying the price of the stock, 
but defendant refused to issue the stock, such 
failure of defendant warranted plaintiff in refus- 
ing to pay installments on her earlier subscrip- 
tions, and excused her from provisions of the 
contract that payments made should be forfeited 
in case of default.—Texas Co-operative Inv. Co. 
v. Clark, Tex., 216 S. W. 220. 


25. Covenants—Quantity in Deed.—Where the 
contract or the deed is for a specified tract of 
land, and there is no waranty in the deed as to 
acreage, the vendee cannot recover on the mere 
recital of the number of acres or any shortage 
in the acreage, in the absence of allegation and 
proof of fraud, and misrepresentation, unless 
there is a failure of title to part of the land, in 
which case he recovers damages on the warranty 
of title—Henofer v. Realty Loan & Guaranty 
Co., N. C., 101 S. E. 265. 


26. Criminal Law — Accomplice.—That fact 
that a witness was jointly indicted with defend- 
ant does not make him an accomplice if the 





| testimony shows that he was not one.—Music v. 


Commonwealth, Ky., 216 S. W. 116. 

27. Accomplice.—The mere agreement to 
commit a crime would not constitute one an 
accomplice, unless the crime was subsequently 
committed in pursuance to the conspiracy or 
agreement.—Cone v. State, Tex., 216 S. W. 190. 

28, Circumstantial Evidence.—Where cir- 
cumstantial evidence is relied on to prove the 
guilt of defendant, he may introduce evidence 
tending to show that another having motive to 
commit the offense was in such proximity that 
he might have been the author.—Kelley v. State, 
Tex., 216 S. W. 188. 

29. Interest of Witness.——In a homicide 
case, court did not err in instructing jury to con- 
sider the interest or lack of interest that any 
witness might have in the outcome of the trial 
in arriving at weight to be given his testimony. 
—State v. Elby, La., 83 So. 227. 


30. Res Gestae. — The instrument with 
which a homicide is committed, and articles of 
clothing worn by deceased, showing marks of 
violence, are parts of the res gestae.—State v. 
Panetta, W. Va., 101 S. E. 360. 


31. Deeds—Limitation of Estate-—Whenever 
grantor means to limit an estate to the heirs of 
the life tenant, an estate of inheritance will vest 
in the tenant for life; but the intention to con- 
vey an estate which would vest in the grantee’s 
heirs must be manifest.—Hutton & Bourbonnais 
Co. v. Horton, N. C., 101 S. E. 279. 

23. Specific Intent.—A corporation can be 
nance between the general and particular de- 
scriptions in a deed, the latter will prevail.— 
Tucker v. Angelina County Lumber Co., Tex., 
216 S. W. 149. 

33. Deseent and Distribution—Heir. — The 
laws of descent-and distribution govern only 
what the persons owns at his death, and cannot 
touch what he has disposed of during his life, 
so that a person has heirs only as to property 
which he holds at his death, and not as conveyed 
away during his lifetime.—Runge vy. Freshman, 
Tex., 216 S. W. 254. 

34. Purchase by Administrator.—The pur- 
chase of property from a distributee immediately 
after distribution by the former administrator 
of the estate will be closely scrutinized by a 
court of equity and be set aside at the instance 
of the seller unless the utmost fairness and good 
faith in the transaction are shown.—Wilson vy. 
Day, U. S. C. C. A., 260 Fed. 788. 

_35. Divoree—Foreign Decree.—After a for- 
eign decree for a wife for total divorce and ali- 
mony, her prayer in Georgia sent for permanent 
alimony was properly abandoned, since after she 
obtains a decree of total divorce the marital 
relation no longer exists, and she cannot there- 
after maintain an action for alimony.—Brown v. 
Brown, Ga., 101 S. E. 315. 


36. Insanity.—An act which if performed 
by a normal person would be ground for divorce 
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affords no justification for dissolving the mar- 
riage bond if committed by an insane person.— 
Hartwell v. Hartwell, Mass., 125 N. E. 208. 

37. Dower—Partnership.—Where four broth- 
ers entered into written agreements to devote 
their time to the insurance business as a com- 
mon enterprise, each having the right to with- 
draw funds, as needed, without an accounting, 
such withdrawals to represent the entire inter- 
est of the member, and that upon the death of 
any member the property held by the association 
was to become that of the survivors, the asso- 
ciation held to be one of partnership, and not 
of joint tenancy, so that on the death of a part- 
ner, his share was subject to his widow’s dower 
rights—Fleming v. Fleming, la., 174 N. W. 946. 

38. Electricity—Reasonable Rates.— Private 
contracts as to rates to be charged for furnish- 
ing electric power must yield to the public wel- 
fare, and the state may fix a just and reasonable 
rate without regard to that reserved in the con- 
tract.—Edison Storage Battery Co. v. Board of 
Public Utility Com’rs, N. J., 108 Atl. 247. 

39. Embezzlement—Felonious Intent. — A 
felonious intent is an essential ingredient of the 
crime of embezzlement by a _ bailee.—Lindgren 
v. U. S., U. S. C. C. A., 260 Fed. 772. 

40. Equity—Clean Hands.—In a _landlord’s 
suit to remove a cloud upon title to land in the 
form of a lease, breached and abandoned by the 
tenant, a holding that plaintiffs did not come 
into equity with clean hands because of a show- 
ing that they had sold the land through defend- 
ant tenant as agent was improper, where no 
estoppel was pleaded.—Shaw v. Corbett, Ore., 
185 Pac. 586. 

41.——Common Interest.—Class suits may be 
maintained in equity; class suits being those in 
which one or more in a numerous class, having 
a common interest in the subject-matter, sue in 
behalf of themselves and all others of the class. 
ax ity of Dallas v. Armour & Co., Tex., 216 S. W. 
2 ; 


42. Executors and Administrators — Home- 
stead.—Under the Constitution, creditors of de- 
ceased husband have no right to subject home- 
stead to payment of debts until homestead rights 
of widow and minor children have ceased.— 
Turner’s Heirs v. Turner, Ark., 216 S. W. 44. 

43. Personal Liability—An attorney em- 
ployed by an administrator of an estate to ren- 
der services for it has no claim against the 
estate, though his services may have inured to 
its benefit, but must look for compensation to 
the administrator who employed him.—Gilleylen 
v. Hallman, Ark., 216 S. W. 15. 

44. Primary Administration. — An intes- 
tate’s beneficial interest in a royalty agreement 
with a foreign mining corporation, pledged to 
secure his debt to a New Jersey corporation 
doing business in New York, the place of pri- 
mary administration, where the claim secured 
might be enforced, held to constitute assets in 
New Jersey for the purpose auxiliary adminis- 
tration—Wall v. American Smelting & Refining 
Co., N. Y., 108 Atl. 235. 

45. Fixtures — Removal. — Notwithstanding 
fixtures placed by the tenant might have become 
a part of the realty and belonged to the landlord 
on expiration of the original lease, the landlord 
could by subsequent lease waive the right there- 
to (Civ. Code, § 3513) and grant the tenant a 
right to remove the fixtures during a new term, 
and, if he did so, the tenant’s removal of them 
would be legal—McComish v. Kaufman, Cal., 
185 Pac. 476. 

46. Fraud—dActionable Representation. — A 
representation as to value of property is often a 
representation of fact and actionable, if false, 
especially where the purchaser to whom the 
representation is made is so situated as to have 
no means of investigation, and therefore relies 
on the statements of value made by the vendor 
or his agent.—Bonnarjee vy. Pike, Cal., 185 Pac. 


79. 

47. Frauds, Statute of—Debt of Another.— 
Partner’s promise to pay other partner’s share, 
as well as his own, of partnership debts, being 
a promise to pay debts for which he himself 
was personally liable, was not within statute of 
frauds, relating to promises to pay debt or de- 
fault of another, and was enforceable, though 
not in writing.—Davis v. Abell, Ky., 216 S. W. 
104 








48.——Original Promise.—If a promise is made 
by one in his own name to pay for services to 





be rendered another, it is an original and not a 
collateral promise, and is not within the statute 
of frauds (Rev. St. 1908, § 2666; Mills’ Ann. St. 
_ § 3065).—Spelts v. Anderson, Colo., 185 Pac. 


49. Parol Evidence.—Parol evidence is ad- 
missible to apply the description of a lease in 
order to show that there are lands of the par- 
ticular description, but is inadmissible to supply 
or add to the description to make it comply with 
we of frauds.—Neal v. Harris, Ark., 216 





50. Fraudulent Conveyances—Levy.—A judg- 
ment creditor has the right to levy on and sell 
land that he claims to have been conveyed in 
fraud of his debt.—Ely v. Hertshorn, N. J., 108 
Atl. 221. 

51. Homicide—Deadly Weapon.—A _ shotgun 
at such long range as to make it apparent that 
death or serious bodily injury could not result 
from its use would not be legally a deadly 
weapon.—Medford v. State, Tex., 216 S. W. 175. 

52. Indemnity—Damages.—Where buyer in 
agreement to buy a going manufacturing busi- 
ness contracted to fill all unfilled orders on the 
books if not canceled or placed at a higher price, 
and to indemnify seller against liability thereon, 
the damage which the seller might recover was 
fixed by the measure of seller’s liability in dam- 
ages to customers whose accepted orders had 
not been filled because of buyer’s default.— 
io v. Joseph W. North & Son., N. J., 108 Atl. 


53. Insurance—<Accidental Injury. — “Acci- 
dent” and “accidental,” as used in policies cov- 
ering accidental death or injury by accident or 
accidental means, are presumed to be employed 
in their ordinary and popular sense as meaning 
happening by chance, unexpectedly taking place, 
not according to the usual course of things, an 
event occurring without the foresight or ex- 
pectation of the person acted upon or affected 
by it.—Pacific Mut. Life Ins. Co. v. Meldrim, Ga., 
101 S. E. 305. 

54-——Check in Payment.—Under a resolution 
of a fire insurance company agreeing to accept 
a missing assessment check in payment if re- 
ceived in a reasonable time, the time from March 
13, 1918, to March 4, 1918, when the resolution 
was rescinded, because the check had not been 
received, was a reasonable time.—Shuman v. 
Main, Beaver & Black Creek Mut’l Fire Insur- 
ance Co., Pa., 108 Atl. 265. 

55. Inventory of Stock.—That insured in 
preparing an inventory of stock omitted old, un- 
salable stock, held not to avoid the fire policy, 
which required the taking of an inventory.— 
me Fire Ins. Co. v. Biggs, Tex., 216 S. 

2 4. 

56. Payment by Note.—Insured’s note, in 
the usual form of a negotiable collateral secur- 
ity note, making stock of goods covered by policy 
collateral for payment of note, did not invalidate 
policy under provision making it void if the in- 
terest of insured in goods be other than uncon- 
ditional and sole ownership;” the execution of 
such note not depriving insured of the uncon- 
ditional and sole ownership of the property, 
even though note should be construed as creat- 
ing a chattel mortgage.—Lavenstein Bros. v. 
Hartford Fire Ins. Co., Va., 101 S. E. 331. 

57. Waiver.—Where applicant for a life in- 
surance policy makes no statement as to age, 
or imperfectly and completely states it, insurer, 
by issuing a policy, waives the information and 
is bound, notwithstanding that the age, if given, 
would have caused a refusal of insurance.— 
oe of America vy. Sims, Tex., 216 S. 











58. Judicial Sales—Collateral Attack.—Where, 
in suit to settle estate, it was adjudged that 
certain land be sold to satisfy creditors, the pre- 
sumption that master did his duty and carried 
out judgment by selling the land and paying 
proceeds to creditors, held warranted on collat- 
eral attack.—Potter v. Webb, Ky., 216 S. W. 66. 

59. Judgment—Collateral Attack.—Attack on 
judgment is collateral where plaintiff in eject- 
ment replies that judgment relied on by defend- 
ants as link in title was void for want of juris- 
diction.—Crider v. Sutherland, Ky., 216 S. W. 57. 

60. Default.—The taking of ex parte proof 
after default upon which to base a judgment 
does not make the judgment other than one by 
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default.—Van Buren v. Peterson, Wash., 185 Pac. 
7) . 

61. Judicial Sales—Validity.—Neglect of an 
officer making a sale directed by a judgment to 
give notice required by law does not affect the 
validity of the sale, but the party aggrieved has 
his remedy against the officer for any injury 
sustained by reason of such neglect.—Williams 
v. Reed, Cal., 185 Pac. 515. 

62. Landlord and ‘Tenant—Annexation to 
Freehold.—As between landlord and_ tenant, 
manure produced upon the premises is the prop- 
erty of the landlord, in which the tenant has no 
interest, and for removal or sale of which, with- 
out the lessor’s consent, the tenant is liable, 
unless custom or usage of the neighborhood, 
known to the parties previous to the agreement, 
renders the contract otherwise.—Stuart  v. 
Clements, Ky., 216 S. W. 136. 

63. Attornment.—Where the landlord parts 
with his title pending the lease, the tenant 
thereupon and by operation of law, in the ab- 
sence of any reservation to the contrary, becomes 
the tenant of purchaser.—Stewart Bros. v. Cook, 
Ga., 101 S. E. 304. 

64. Limitations of Action—Tolling Statute.— 
Statute of limitations, having commenced run- 
ning against a claim during the lifetime of the 
maker, is interrupted only from the date of his 
death until the appointment and qualification of 
a legal representative, and then continues its 
onward course, unless stayed by statute.—Davis 
v. Davis’ Estate, Mont., 185 Pac. 559. 

65. Malicious Prosecution—Advice of Coun- 
sel.—That the prosecution was instituted on the 
advice of counsel may be considered by the jury 
on passing on cases of malice.—Thornton v. 
Story, Ga., 101 S. EB. 309. 

66. Master and Servant—Fellow Servant.— 
The negligent act of a fellow servant becomes 
the negligence of the master, where the servant 
is doing an act with the knowledge of the mas- 
ters’ foreman and practically under his super- 
vision.—Flummer’s Adm’r v. Tri-State Tele- 
phone Co., Ky., 216 S. W. 133. 

67. Safe Place.—The law imposes upon all 
employers the duty of exercising ordinary care 
to provide their servants with a reasonably safe 
place to work, a duty which is a continuing one. 
—Citizens’ Telephone Co. v. Prickett, Ind., 125 
N. E. 193. 

68. Special Finding.—A finding that a hand 
brake on a railroad car was defective did not 
override a general verdict which was necessar- 
ily based upon a finding that the hand brake 
was inefficient.—Thayer v. Denver & R. G. R. Co., 
N. M., 185 Pac. 542. 

69. Mechanics’ Liens—Priority of Contract.— 
Though there was no privity of contract be- 
tween plaintiff subcontractor and owner of 
property, or any of the defendants other than 
the contractor, defendants would, if they had by 
act or representation willfully led plaintiff to 
forego his rights of lien, be stopped from setting 
up failure to file notice of lien within the stat- 
utory time; but merely standing by and permit- 
ting plaintiff to sleep upon his rights does not 
estop defendants.—Pence v. Martin, Cal., 185 Pac. 











70. Monopolies—-Independent Agreement. — 
Contract, whereby plaintiff agreed to sell seed 
to defendant, held independent of agreement 
between defendant and others to suppress and 
restrain competition in trade of buying and sell- 
ing seed, so that, where plaintiff before date 
fixed for performance confessed breach and 
agreed on the amount of damages and paid the 
same, he cannot recover payments made; the 
contract of sale not being in restraint of trade 
wae — St., § 3918.—Scobee vy. Brent, Ky., 216 

§ - 


71. Mortgages—Inconsistent Duties. — The 
effort of a trustee in a trust deed, as attorney 
of beneficiary, to collect the note secured thereby 
was not incompatible with his duty as trustee 
to make a sale in the event of its nonpayment.— 
Thornton v. Goodman, Tex., 216 S. W. 147. 

72. Negligence — Concurrent Negligence. — 
Where automobile driver in driving automobile 
to a depot heeded the directions of occupants, 
who wanted to board a train, the management 
of automobile was the concurrent act of driver 
and the occupants and the negligence of driver 
in driving at excessive speed was imputed to 
an occupant, precluding recovery from railroad 





for injuries at crossing.—Langley v. Southern 
Ry. Co., & C., 101 8. B. 286. 

73. Trespasser.—One taking a lunch to an 
employe of a corporation working on its prem- 
ises becomes. a trespasser if, on his return, he 
enters on grounds without occasion for doing so. 
—Southwestern Portland Cement Co. y. Bustil- 
los, Tex., 216 S. W. 268. 


74. Parent and Child—Interest of Child.—The 
law places the parents of a married child on a 
much more favorable basis than that of a strang- 
er to the family relations, in actions for aliena- 
tion of affections, and all presumptions must be 
that the parents will act only for the best inter- 
ests of the child—Bourne v. Bourne, Cal., 185 
Pac. 489. 

75. Partnership—Partnership Assets. — Cred- 
itors of a partnership have the first claim on 
collections or assets of the firm.—Kreutzer & 
Wasem v. Reese, Ia., 174 N. W. 935. 

76. Principal and Agent—Scope of Agency.— 
That an agent of a building contractor was sent 
to a town to superintend the construction there 
of buildings for a client of the contractor, and 
to purchase the labor and material therefor, did 
not give him authority, actual or apparent, to 
enter into a contract for the construction of 
another building of a different character and for 
another person.—Arkadelphia Milling Co. v. 
Campbell, Ark., 216 S. W. 20. 

77. Rape—Attempt.—The intent is an essen- 
tial element of the crime of an attempt to com- 
re v. Commonwealth, Va., 101 

78. Reformation of Instruments—Mistake.— 
A written contract will not be reformed in 
equity because of a mistake, in the absence of 
fraud, unless it is mutual, that is, common to 
both parties, and each under the same mistake 
as to its terms.—Giammares y. Allemannia Fire 
Ins. Co., N. J.. 108 Atl. 237. 

79. Mistake by Scrivener.—A mistake by a 
scrivener in drawing an instrument which would 
warrant a reformation applies to mistakes of 
law as well as mistakes of fact, and a contract 
can be reformed where a scrivener uses a word 
in a mistaken sense.—Benson y. Ashford, Tex., 
216 S. W. 283. 

80. Sales—Breach of Contract.—The question 
of waiver of breach of sale contract is mainly 
one of intention, and such intention cannot be 
inferred from acts performed under circum- 
Stances such as renders the acts involuntary or 
compulsory.—Mayhew & Isbell Lumber Co. y. 
Valley Wells Truck Growers’ Ass’n, Tex., 216 
S. W. 225. 

81. Election.—The seller having treated the 
contract of sale of live stock as at an end by 
taking back the stock after breach by the buyer, 
his election precluded him from thereafter suing 
for the purchase price—Murphy v. Hellman 
eaten Trust & Savings Bank, Cal.; 185 Pac. 

0 


82. Offer and Acceptance.—A _ gratuitous 
offer to sell may be accepted within reasonable 
time before withdrawal.—Caldwell v. E. F. 
Spears & Sons, Ky., 216 S. W. 83. 

83. Rescission.—In seller’s action for price 
of lumber, whether seller’s letter and telegram 
of same date, to buyer, sent upon buyer’s com- 
plaint that the lumber received did not conform 
to contract, rescinded the contract, or made an 
unaccepted offer to rescind on buyer reloading 
and rebilling lumber, as directed, held for jury. 
—American Hardwood Lumber Co. v. Milliken- 
James Hardwood Lumber Co., Ark., 216 S. W. 23. 

84. Specific Performance—Judicial Discretion. 
—Specific performance of contract for purchase 
of land may not be arbitrarily refused, but in 
the exercise of a sound legal discretion should 
on pagename oe ee some showing that 
o do so wou e inequitable.—Rourke y. - 
son, Ia., 174 N. W. 9465. poyhowrct 

85. Wills—Remainder. — Testamentary lan- 
guage creating remainders will be construed to 
create vested and not contingent if the language 
is consistent with such an intent.—Dowd vy. 
Scally, Ia., 174 N. W. 938. 

86. Widow’s Election—The executor can- 
not claim an estoppel against the widow’s elec- 
tion to take against the will, because he paid 
monthly sums to her for support of herself and 
children, where no rights of third parties have 
eeetvensd—tn re Beck’s Estate, Pa., 108 Atl. 
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